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There is force behind these considerations, particularly in days 
when many signs and portents point out the truth of Mr. Justice 
Bradley's warning against "the obnoxious thing even in its mildest 
and most unrepulsive form," lest the constitution be circumvented 
by "silent approaches and slight deviations from legal modes of 
procedure."25 But so far as the Federal Trade Commission is 
concerned, wisdom would seem to dictate against present indulgence 
in hysteria. That body has a useful purpose to perform. Accomp- 
lishment of that purpose requires power. Presumably the commis- 
sioners are intelligent men, advised by competent counsel. In 
consequence they may perhaps confine their activities within the 
bounds of constitutionality. When they no longer manifest inclina- 
tion to do so, then aggrieved persons may well be trusted to raise 
the hue and cry.26 E. M. P. 

ADMIRALTY: LIMITATION OF LIABILITY.-Must the owner of 
a tug and tow surrender both vessels in order to limit his liability 
if the tow, because of negligence on the part of her tug alone, 
collides with and injures a third vessel? This question has been 
answered finally by the Supreme Court of the United States in 
the negative in Liverpool, Brazil and River Plate Steam Naviga- 
tion Company v. Brooklyn Eastern District Terminal.' The same 
answer had been given but a short time before by Judge Rose of 
the district court of Maryland,2 and by Judge Haight of the district 
court of New Jersey.3 Earlier cases in the Second Circuit had 
disposed of the question there in the same way.4 The opposite 
conclusion, however, had been reached by the circuit courts of 
appeal of the Sixth and Ninth circuits.5 

The theory of the latter courts was that the two vessels 
belonging to the same owner in fact constituted but one ship, 
because they were engaged in a common enterprise.6 By adding 
the fiction that two vessels were one to the fiction that the vessel 
itself was the wrongdoer, the legal foundation of the owner's 
right to limit his liability was obscured. That two ships are not 
one is clear. Within the meaning of the rules of navigation for 

25 In Boyd v. United States, supra, n. 19, at p. 635, U. S. report. 
26 See for exposition of the theory underlying employment of adminis- 

trative bodies Mr. Justice McKenna in Mutual Film Co. v. Ohio Industrial 
Commission (1914) 236 U. S. 230, 59 L. Ed. 552, 35 Sup. Ct. Rep. 387. 

1(Dec. 8, 1919) 64 L. Ed. Adv. Ops. 85. 
2 The Begonna II (1919) 259 Fed. 919. 
3 The Erie Lighter 108 (1918) 250 Fed. 490. 
4The Mason (1905) 142 Fed. 913, 74 C. C. A. 83; The Transfer No. 21 

(1917) 248 Fed. 459. 
5 Thompson Towing Association v. McGregor (1913) 207 Fed. 209, 124 

C. C. A. 479 (Sixth Circuit). The Columbia (1896) 73 Fed. 226, 19 C. C. A. 
436; Shipowners' & Merchants' Tugboat Co. v. Hammond Lumber Co (1914) 
218 Fed. 161, 134 C. C. A. 575 (both in the Ninth Circuit). 

6 . . . .both tugs were engaged in a common venture," etc.-Shipowners' 
& Merchants' Tugboat Co. v. Hammond Lumber Co., supra, n. 5. In 
Thompson Towing Association v. McGregor, supra, n. 5, limitation of 
liability was allowed only on surrender of both tug and lighter "because 
negligently joined in a common enterprise." 
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the prevention of collision they have been considered as a unit, 
i. e., the rules applicable to one ship in the same situation may be 
applied where two are joined together.7 The general tendency, 
however, is against this construction. Tug and tow are not con- 
sidered one vessel within the meaning of the Harter Act so as to 
exempt the tug from liability to the cargo owner for loss resulting 
from error in navigation, provided the contract was strictly one 
of towage,8 but have been so held where the cargo was carried 
under a contract of affreightment.9 Under a state statute provid- 
ing for compulsory pilotage of vessels over a certain tonnage, a 
barge wholly without motive power, and in tow of a steam tug, 
was held to be a separate vessel requiring a pilot.10 

The purpose of the act permitting limitation of liability was 
to encourage ship-building and induce the investment of capital 
by relieving the owners of liability resulting from the negligence 
of agents, by whom the vessels must necessarily be operated.1l It 
aims to abolish the liability of an owner of a vessel beyond the 
"value of the interest of such owner in such vessel and her freight 
then pending" when damage occurs without his privity or know- 
ledge.'2 The principle of limited liability is but a re-enactment of 
the ancient maritime law of Europe and is to be construed in that 
light.l3 The owner's responsibility being predicated upon negli- 
gence,14 it would seem reasonable to limit it to the vessel in the 
management and navigation of which the negligence actually 
occurred. The words "such vessel" in the statute refers particu- 
larly to that vessel only.15 

If a master in charge of two tugs navigates both negligently, 
it would seem clear that both would be liable; not because they 
are one vessel, but because in the person of their common master 
both are at fault.16 But if two tugs pulling one tow are each 

7 N. Y. & Bait. Transportation Co. v. Philadelphia & Savannah Nav. 
Co. (1859) 22 How. 461, 16 L. Ed. 397; The Civilta and The Restless (1880) 
103 U. S. 699, 26 L. Ed. 599. See also Marsden, Collisions at Sea (7th ed.), 
193 ff. 

s The Coastwise (1916) 233 Fed. 1, 147 C. C. A. 71; The Murrell (1912) 
195 Fed. 483, 115 C. C. A. 393, 200 Fed. 826. 

9 The Nettie Quill (1903) 124 Fed. 667. 
10 The Carrie L. Tyler (1901) 106 Fed. 422, 45 C. C. A. 374. 
11 Norwich Co. v. Wright (1871) 13 Wall. 104, 20 L. Ed. 585; Richard- 

son v. Harmon (1911) 222 U. S. 96, 56 L. Ed. 110, 32 Sup. Ct. Rep. 27. 
12 U. S. Rev. Stats., ? 4283; U. S. Comp. Stats., ? 8021; 6 Fed. Stats. 

Ann. (2nd ed.) 336. 
13 Cf. The Rebecca (1831) Ware (2nd ed.) 187. 
14 Norwich Co. v. Wright, supra, n. 11. 
15 Liverpool, B. & R. P. S. N. Co. v. Brooklyn E. Dist. Terminals, supra, 

n. 1;".... liability would be made to exceed the interest of the owner 'in 
such vessel' if you said frankly, 'In some cases we propose to count other 
vessels in although they are not "such vessel";' and it comes to the same 
thing when you profess a formal compliance with the words, but reach the 
result by artificially construing 'such vessel' to include other vessels if only 
they are tied to it." See also The Erie Lighter, supra, n. 3: "The statute 
limits the owner's liability to the value of his interest 'in such vessel and 
her freight then pending.' This must mean the vessel or vessels which 
caused the injury." 

16 The Anthracite (1909) 168 Fed. 693, 94 C. C. A. 179; The Bordentown 
(1889) 40 Fed. 682. See also The San Rafael (1905) 141 Fed. 270, 72 C. C. A. 
388; The Arturo (1881) 6 Fed. 308. 
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exclusively under the control of its own master and each acts 
independently of the other in doing its part of the work, only the 
tug in fault need be surrendered.'7 This is admitted by Justice 
Holmes in the principal case.18 

The decision of the Supreme Court is undoubtedly correct. 
The proper test in every case is to determine which vessel was 
the proximate cause of the injury and that vessel alone need be 
surrendered. The presence of any other vessel, attached to the 
one actually in fault, is merely a condition under which the 
wrongful act takes place, but is not a part of the cause. By 
implication, Justice Holmes holds there is no doctrine of imputed 
negligence in admiralty. The theory of the unity of tug and tow 
is a perversion of the China doctrine;19 a doctrine that should 
not be extended.20 The extent to which courts may be misled by 
erroneous notions of the relationship of tug and tow is amply 
illustrated by the confusion of English cases grounded upon the 
idea that the tug is the servant of the tow.21 

G. H. 

ADVERSE POSSESSION: TRESPASS: TITLE TO CROPS.-That the 
true owner of land is not entitled to crops grown and harvested 
on his own soil by another in adverse possession was decided in 
the case of Rector v. Lewis.l Defendant in the trial court was 
awarded rescission of a contract for the exchange of realty with 
plaintiff and also the gross value of the hay raised by the latter 
while in possession of the former's land. Reversing the judgment 
as to damages, Sloane, J., stated2 that "crops harvested are the 
property of the one in unlawful possession, and the owner's 
remedy is to recover the rental value of his land." This well- 
settled doctrine3 has been consistently affirmed in the California 
cases.4 

Two different reasons, either of which is apparently valid, 
have been given to sustain this rule. The first5 is that title to land 
cannot be tried in a transitory action such as replevin or trover; 
the second6 reason is that public policy favors the man with the 
hoe and the purchaser of crops. 

17 The Mason, supra, n. 4. 
18 Supra, n. 1, at p. 86. 
19 See The China (1868) 7 Wall. 53, 19 L. Ed. 67. 
20 Austin T. Wright, 8 California Law Review, 112. 
21 Marsden, Collisions at Sea (7th ed.), 211. 

1(Feb. 17, 1920) 31 Cal. App. Dec. 507. 
2 P. 508. 
3 1 Tiffany, Real Property (2nd ed.), 525; 15 Harvard Law Review, 486. 

See especially 29 Yale Law Journal, 539 (March, 1920). 4 Page v. Fowler (1870) 39 Cal. 412, 2 Am. Rep. 462; Pennybacker v. 
MacDougal (1873) 46 Cal. 661; Martin v. Thompson (1882) 62 Cal. 618, 45 
Am. Rep. 663; Huerstal v. Muir (1884) 64 Cal. 450, 2 Pac. 83; Smith v. 
Cunningham (1885) 67 Cal. 262, 7 Pac. 679; Emerson v. Whitaker (1890) 
83 Cal. 147, 23 Pac. 285; Groome v. Almstead (1894) 101 Cal. 425, 35 Pac. 
1021; Johnston v. Fish (1895) 105 Cal. 420, 45 Am. St. Rep. 53, 38 Pac. 979; 
Hines v. Good (1900) 128 Cal. 38, 60 Pac. 527, 79 Am. St. Rep. 22. 

5 L. R. A. 1918A 552; 29 Yale Law Journal, supra, n. 3. 
6 "It would be an oppressive rule to require everyone who, after years 
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